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Application 

1. The Applicant applied to the Tribunal by way of application received on 
5th May 2011 under section 27 A of the Landlord & Tenant Act 1985 (as 
amended) ("the Act") to determine the reasonableness of service 
charges for 2011/12 and for future years up to 2015/16. Specifically the 
Applicant wished for a ruling as to the reasonableness of the service 
charges. The liability to pay has never been in dispute. The present 
Tribunal notes that the matter was litigated in respect of the . 
reasonableness of service charges for 2010111 (Case Reference 
CHII29UULSC/2010/0048). The matter has been the subject of regular 
litigation over the last few years. 

2. Directions were issued on13th May 2011. Both parties to the 
proceedings were invited to send to the Tribunal written 
representations, which they have done. The Applicant has sent in a 
250-page bundle and 7 -page addendum document. The Respondent 
has sent on in a letter from Mrs Jacqueline Lippiett dated 13t1l June . 
2011 and the Tribunal has also had regard to a letter from Mr 
Hammond dated 26th July 2011. These are referred to below. The 
Tribunal has had full regard to them in its deliberations but for the sake 
of completeness the respective written and oral submissions are 
summarised below. 



The Law 

3. The statutory provisions primarily relevant to applications of this nature 
are to be found in section 18, 19 and 27 A of the Act. The Tri bunal has 
of course had regard in making its decision to the whole of the relevant 
sections as they are set out in the Act, but here sets out what it intends 
shall be a sufficient extract from each to assist the parties in reading 
this decision. Section 18 provides that the expression "service charge" 
for .these purposes means: 

"an amount payable by a tenant of a dwelling as part of or in addition to the 
rent-

a. which is payable directly or indirectly for services, repairs, 
maintenance, improvements or insurance or the landlord's costs of 
management, and 

b. the whole qr part of which varies 6r may vary according to relevant 
costs." 

"Relevant costs" are the cost or estimated costs incurred or to be incurred by 
the landlord in connection with the matters for which the service charge is 
payable and the expression "costs" includes overheads. 

4. Section 19 provides that: 

"Relevant costs shall be taken into account in determining the amount of a 
service charge payable for a period: 

a. only to the extent that they are reasonably incurred, and 
b. where they are incurred on the provision of services or the carrying out 

of works only if the services or works are of reasonable standard 

and the amount payable shall be limited accordingly. n 

5. Subsections (1) and (2) of section 27 A of the Act provide that: 

"(1) An application may be made to a Leasehold Valuation Tribunal for a 
determination whether a service charge is payable and, if it is, as to-

a. the person to whom it is payable 
b. the person by whom it is payable, 
c. the amount which is payable, 
d. the date at or by which it is payable, and 
e. the manner in ~h;ch it is payable. 
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The Inspection 

6. The members of the Tribunal inspected the property on the 151 August 
2011. The premises comprise a substantial block .of purpose built flats 
erected about 30 years ago. The physical structure of the building is 
suffering from erosion, not helped by its sea front location. The building 
is divided into two distinct Blocks with a link building in between, with 
the corridors on the sec~>nd and third fl~ors conr~ecting through the link 
building. The interior of the building is in a poor condition and the 
Tribunal were able to see the physical effects of vandalism and other 
anti-social behaviour during its inspection. 

The Case for the Applicant 

7. The Applicant describes in Section 2.1 of their bundle the proposed 
service charges, which it has submitted for approval and they also 
enclose the result of a comprehensive survey that was undertaken 
following the hearing referred to in paragraph 1 above in July 201p. 

8. The Tribunal has had regard to the contents of this Report prepared by 
LHL Group following inspection on 20-21 st January 2011. The Tribunal 
notes the conclusion of that Report on page 32 of the Applicant Bundle 
that: 

• Damp penetration is occurring through the external walls, 
caused by failure or absence of suitable cavity trays and weep 
holes above the windows 

• Damp penetration is occulting through the external walls caused 
by' poor or absent mortar pointing to areas of brickwork 

• Penetrating damp is occurring through the external walls caused 
by parts of the external ground levels being too high, and in 
certain areas above the damp proof course 

• Rising damp is occurring through the external walls caused by 
the damped proof course in the walls being inadequately 
overlapped with the damp proof membrane in the concrete floor 

• Condensation is occurring to a large number of flats caused by a 
combination of a lack of wall insul~tion and inadequate use of 
heating and ventilation by the occupants (exacerbated by 
washingl drying of clothes etc. in the flats) 
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• There are a number of .f1ats inspected where acceptable 
moisture levels were recorded, which were not suffering from 
penetrating damp. However, there is no apparent pattern 
between those, which are affected, and those that are not. It is 
therefore our opinion that many of the damp penetration issues 
are being caused at least, in part, by poor and inconsistent 
standards of workmanship in the original construction, which no 
manifest themselves as issues as noted. 

9. The Report then goes on to deal with a 5 year Property Maintenance 
Plan that has been subdivide into 5 categories of urgency. This 
projection in effect forms the basis of the current service charge 
demand and the projections into the future. 

10. Dr Price, spokesperson for the Applicant Company made an' important 
Concession at the hearing. He accepted, notwithstanding the poor state 
of the premises and the 5-year action plan prepared by his own 
surveyor, that to ask for the sums as listed .was unrealistic. He 
therefore only argued for the basic service charge of £125,770.83 for 
the year 2011/12. plus inflationary increases for the subsequent 5 . 
years. In respect of the building costs he asked for a maximum of 
£25000 rather than the larger amount as described by his surveyor. He 
accepted that a service charge of £ 1500 per flat per year was about the 
most he could ask and that such a sum would cover the basic 
maintenance as well as allowing some of the proposed work to at least 
start . 

. The Case for the Respondent 

11. The Tribunal has had regard to the contents of the letter from Mrs 
Lippiett dated 13th June 2011 in which she queries' the cost of·the 
caretakers flat and she goes on to raise.various questions about how 
much has been spent on window cleaning and various matter in 
respect of on-going consultation with the lessees. She attended the 
hearing arJd stated' that in her. opinion the service charge should be "cut 
to the bone," namely the bare minimum as it was impossible to predict 
what could happen in the future. 

12. Mr Hammond in his letter states that the proposed service charges are 
outrageous and he queries what has happened to the money raised in 
the last two years. He states that the company is not managed locally 
ad he ~Iso raises the issue of the caretakers flat. 



The Respondent's Rel!Jl 

13. Or Price denied the allegations attributed to him. He stated that Flat 
101 was always the caretakers flat. He said the water meters point 
raised by Mrs Lippiett amounted to a misunderstanding of the lease, as 
the lease required an equal apportionment. 

14. The Tribunal allowed an intervention from Mrs Shearing who was an 
owner-occupier. She stated that absentee landlords wanted the lowest 
possible .service charge so as to maximise their profit rather than 
maintain the subject premises. 

The Tribunal's Decision 

(a) Legal liabilitY.. 

15. The starting point for the Tribunal's analysis must be the lease itself. 
The lease is in law a contract between parties and where possible that 
contract must be given due regard and respect subject to the 
jurisdiction given to the Tribunal by the legislation. 

16. The Tribunal notes that Clause 5(c)(1) of the lea.se contains an 
obligation on the part of the Respondent to pay upon the due 
dates ... such ... sum that the Company or its agents may reasonably 
consider sufficient .... to meet the cost of the Service Obligation for the 
period until the next due date. The Company's obligations are 
described between 6(a)-0) 

17. The Tribunal is satisfied that the Landlord/Applicant has an absolute 
discretion as to what is deemed necessary for the Building and the 
Tribunal is further satisfied from its own inspection that much needs to 
be done to the building in terms of the problems noted in the 2011 
Report. 

(b) Reasonableness 

18. The notion of something being reasonable has been held to mean that \ 
the landlord does not have an unfettered discretion to adopt the highest 
standard and to charge the tenant that amount; neither does it mean 
that the tenant can insist on the cheapest amount. The proper 
approach and practical test were indicated in Plough Investments ltds 
v Manchester City Council [1989] 1 EGLR 244 that as a general rule 
where there may be more than one method of executing in that case, 
repairs, the choice of method rests with the party with the obligation 
under the terms of the lease. . 
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19. Further the tenant cannot insist on the cheapest method and a 
workable test is whether the landlord himself would have chosen the 
method of repair if he had to bear the costs himself. Ultimately it is for 
the court or tribunal to do decide on the baSis of the evidence before it 
and exercising its own expertise. In that regard the LVT is an expert 
tribunal and is able to bring its own expertise and experience in 
assessing the evidence before it. ' 

20. Further to the above approach, the Tribunal finds that some of the 
objections appear to be motivated by a deal of animus between the 
parties as evidenced by the constant steam of litigation that each years 
service charge provokes. The Tribunal is concerned to note that Mrs 
Lippiett accepted that she wanted the service charge "cut to the bone'. 
This in the Tribunal's assessment amount to the same thing as being 
the cheapest. This, as has been noted is incorrect and something 
noted as ureasonableD does not mean that it has to be ·the "cheapest. n 

For example the observations of the Respondent's in respect of the 
caretakers flat are very much based on what could be done as the 
cheapest option but the submissions do not of themselves establish 
that what is being done is unreasonable. 

21. The Tribunal is concemed that the Respondent has chosen not to 
submit any expert or professional opinion to counteract the new 2011 
Report. The Applicant has done what was asked as a result of the July 
2010 Tribunal and the Tribunal has been provided with no evidence 
that the conclusions and observations of the Report and the work it 
deems as necessary for the subject premises is wrong or not required 
and therefore unreasonable. In fact the Applicant asks for a lot less 
than that. 

22. However the Tribunal noted the respondent, Mrs Lippiett's concern at 
what she felt were excessive management costs within the RTM's 
Company's accounts, as prepared by the Auditor, for the service 
charge year 2009/10. Those accounts constituted the foundation 
document upon which the Applicants based their request for an 
indexed Advance Service Charge budget for future service charge 
years as well as the budget for 2011-2012. 

23. The Tribunals examination of those accounts revealed. that 
management costs comprised of two elements; Management Fees, 
web and telephone costs amounting to £25,114, and charges related to 
a 'Porter', as allGwed for in the lease. The Tribunal recognised from 
their inspection the breadth of the Porters duties, which it felt were 
compatible with those normally expected of a Managing Agent. The 
Tribunal therefore felt that the costs of employing and accommodating 
the Porter, again as provided for within the'lease, should properly be 
added to the man~gement f~es already identified above. Those 
additional costs amount to salary, NI contributions, pay-roll costs and 
the rent of his flat (Flat1 01), which totalled an additional £21,609: 
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24. Therefore the total management costs for 2009/10 amounted to 
£46,723 or £467.23 per. flat (leaving aside any possible ,electricity 
costs of Flat 101, as suggested by Mrs Lippiett.) This, the Tribunal 
feels, to be excessive even acknowledging the condition of and the 
social management problems of Pavilion Court. In the view of the 
Tribunal a maximu'm reasonable charge would be £250 plus vat per. 
(Le. £300 per.flat pa.), or in totality £30,000 per.annum.incl. In addition 
the Tribunal recognises the entitlement of the RT.M to provide 
accommodation for the Porter, which would raise, in the opinion of the 
Tribunal the reasonable management cost ceiling to £36,500pa. a 
reduction of £10.223 from those costs identified in the audited accounts 
for 2009/10. 

25. Excluding the management costs reduction above, the Tribunal is 
satisfied that the basic service charge sum for 2011/12 is a reasonable 
one by reference to the service year of 2009/10 and the Tribunal 
accepts the submissions advanced t.hat the Applicant Company has 
used its endeavours to keep it at a reasonable amount. The Tribunal 
notes that the Applicant could have gone cheaper but this is conflating 
the concept of something being "reasonable" with it being the 
"cheapest" which is not the correct test in law. 

26. In the circumstances the Tribunal decides that the service charge sum 
of £115,547.83 (£125,770.83 less £10223.00) is a reasonable sum for 
2011/12. The Applicant proposes that-this sum, suitably adjusted for 
inflation by reference to CPI indexation, be adopted as the basis for the 
construction of the adv!Qce service charge, for future service charge 
years. The Tribunal confirms this is a reasonable approach to be 
adopted, although the Respondent's are at liberty to return to the 
Tribunal at any point in the future in respect of these future years if they 
feel that the actual items and/or amounts are unreasonable. As a 
matter of general approach the Tribunal confirms the current service ' 
charge and the proposed manner of increase. 

27. In respect of an additional £25000 for 2011/12 plus inflationary 
increases for the subsequent years in respect of the schedule of works, 
the Tribunal confirms this as a reasonable amount. The necessity for 
the work has been comprehensively established by the latest Report 
and indeed th~ Tribunal would have confirmed as reasonable those 
large envisaged increases as they have not been challenged. In any· 
event the Applicant seeks a lot 'less in recognition of the ability of 
people to pay and the Tribunal has no hesitation in confirming this as 
reasonable for the current year and as a matter of prinCiple for the 
subsequent years. . 

28. Consequent to its findings above the Tribunal directs that the 
Respondent reimburse the Applicant their fee for this application. 
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29. Having regard to the guidance given by the Land Tribunal in the 
Tenants of Langford Court v Doren LRXl3712000, the Tribunal 
considers it just and equitable to make no order under s.20C of the 
Landlord and Tenant Act 1985. The Applicants have succeeded in' 
respect of their submissions and therefore it would not be appropriate 
to make such an order. 

30. Finally the Tribunal notes that both parties seem to want the best for 
the subject premises and the Tribunal hopes that following this ruling, 
both sides can move forward in a constructive way rather than having 
to resort to constant litigation in the future. 

c~airman ... ".~~.:~." .. 

S/K~/' . Date ......................................................... . 
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